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Good morning Mr. Chair and Commiitee members. I thank you for the opportunity
to testify today. My name is Peter Wagner and I am an attorney and Executive Director of
the Prison Policy Initiative. For the last 9 years I have been conducting legal and
demographic research on how the Census Bureau’s method of counting people in prison
negatively impacts the political redistricting process. In 2002, I wrote a report called
Importing Constituents: Prisoners and Political Clout in New York which was the first
report to quantify the unintentional harm to democracy caused by a state’s practice of
drawing legislative district lines based on Census Bureau counts of prisoners as residents
of the prison town. In 2008, I co-authored a report Importing Constituents: Prisoners and
Political Clout in Wisconsin' that examined how prison counting affects districting in
both the state legislature and county boards in your state.

Wisconsin law says that incarceration does not change a residence’, but the Census
Bureau counts incarcerated people as residents of the Census block that contains the
prison. Wisconsin currently relies on Census Bureau data to draw state and local
legislative districts, and the result is a significant and unconstitutional transfer of political
clout to state and local districts that contain prisons. Ten percent of one state legislative
district is incarcerated disenfranchised residents of other parts of the state. In nine
counties and 3 cities, the impact on local county boards and city councils is even larger.

! John Hejduk and Peter Wagner, Importing Constituents: Prisoners and Political Clout in Wisconsin, available at

http:/fwww.prisonersofthecensus. org/wisconsin/

2 Wisconsin, like most states, says that prison is not a residence. A legal residence is the place that people choose to be
and do not intend to leave:
“The residence of a person is the place where the persons habitation is fixed, without any present intent to
move, and to which, when absent, the person intends to return.” Wis. Stat. § 6.10 at P 1 (2002).

The statutes are explicit that when people leave home temporarily with an intent to return, they retain their former
residence:
“A person shall not lose residence when the person leaves home and goes into another state or county, town,
village or wazd of this state for temporary purposes with an intent to refurn.” Wis. Stat. § 6.10 at P 5 (2002).
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In Waupun City, for example, a large prison is 79% of one district, giving every resident
of that district 5 times the political power as residents of other parts of the city.

The obvious solution is unfortunately not an option at this time. ldeally, the U.S.
Census Bureau would change where it counts incarcerated people. They should be
counted as residents of their home — not prison — addresses. Unfortunately, insufficient
time remains before the 2010 Census to change where incarcerated people are counted.
But AJR 63 is a critical, state-based, interim solution that would eliminate the majority of
the vote dilution caused by counting prisoners in the wrong location. It functions to
require state and Jocal redistricting bodies to remove disenfranchised incarcerated felons
from the population base used for redistricting. This would not return incarcerated people
to their legal residence, but it would eliminate the large and unconstitutional vote
enhancement created by counting them in the wrong communities of interest in the wrong
part of the state.

This state-based solution is patterned after actions taken in other states and extends
the concept to apply to the state legislature as wel. More than 100 rural counties and other
forms of local government currently ignote the prison populations when drawing districts
or designing weighted voting systems. In Mississippi, the attorney general directs
counties to do so. In Colorado, state law requires counties to ignore the prison
populations. Virginia law encourages counties with large prison populations to ignore the
prison populations, and New Jersey law requires school districts to be drawn without
regard to prison populations.

The federal courts have explicitly held that while states must redistrict each decade,
they are not required to use Census data to do s0.> The Supreme Court said in Burns v.
Richardson 384 U.S. 73, 92 (1966) that states are not required to include “persons denied
the vote for conviction of crime” in apportioning their legislatures.

Conclusion

The Census Bureau’s outdated method of assigning residence to people in prison
creates a large problem for democracy in Wisconsin. The problem was left uncorrected in
the last redistricting cycle because the importance of the issue was discovered only
shortly before the Census began. Today, we have the benefit of advance notice. If

* In Bethel Park v. Stans, 449 F. 2d 575 (C.A. 3, 1971) the city of Philadelphia and a Pennsylvania congressman sued
the Census Bureau for counting military personnel, students and prisoners at their temporary addresses instead of their
home addresses, because the plaintiffs feared a loss of representation. The coutt stated that “Although a state is entitled
to the number of representatives in the House of Representatives as determined by the federal census, it is not required
to use these census figures as a basis for apportioning its own legislature.” Bethel Park v. Stans, 449 F. 2d 5735, 383
(C.A. 3, 1971). Two years later, when faced with a similar issue, the Supreme Court rejected Virginia’s argument that it
was compelled to use the Census Bureau’s assignment of residences to military personnel when drawing state
legislative districts. Mahan v. Howell, 410 U.8. 315, 331 (1973).
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Wisconsin passes AJR 63, the state and counties will be able to draw districts that give
residents near prisons and residents far from prisons the same access to government.

Thank you for the opportunity to participate in your reexamination of the
redistricting process in Wisconsin. I would be happy to answer any questions that you
may have.




Appendix A. Incarcerated populations in Wisconsin Assembly districts.
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Sources and methodology

Representative (2008)
The incumbent legislator as of January 2008

Party _
Party of incumbent

Prisoners (state and federal)
This is the number of state and federal prisoners incarcerated in the district. The Census
publishes the number of incarcerated people in each block in Summary File 1, Table P37. We
then identified which incarcerated populations in each block were state or federal prisoners.

Black prisoners




The Census publishes the race of the correctional population at the fract level in Summary
File 1, Table PCT17B and at the block level for the total population in Table P7. We used
these two data sources to identify the number of Black prisoners incarcerated in state or
federal prisons in blocks in each district.

Latino Prisoners
The Census publishes the ethnicity of the correctional population at the tract level in
Summary File 1, Table PCT17H and at the block level for the total population in Table P11.
We used these two data sources to identify the number of Latino prisoners incarcerated in
state or federal prisons in blocks in this district.

District population :
This is the district population reported in Statistical Analysis of Wisconsin Legislative
Districts, published by the Wisconsin Legislative Reference Bureau.

Population deviation
This is the difference between the ideal district size of 54,179 and the actual district size.

Percent of district that is incarcerated
This is the number of state and federal prisoners divided by the population of the district.

Percent deviation without prisoners
This is the size of the population deviation if prisoners had not been counted as residents of
the prison district. It was calculated by taking the district populatioh, subtracting the prison
population and dividing the result by the ideal district population of 54,179.

White population
This is the number of people who were "Non-Hispanic White" as reported in Statistical
Analysis of Wisconsin Legislative Districts, published by the Wisconsin Legislative
Reference Bureau.

Black population
This is the number of people who were "Non-Hispanic Black” as reported in Statistical
Analysis of Wisconsin Legislative Districts, published by the Wisconsin Legislative
Reference Bureau.

Latino population
This is the number of people who were "Hispanic or Latino" as reported in Statistical
Analysis of Wisconsin Legislative Districts, published by the Wisconsin Legislative
Reference Bureau.

Percent Black poplation incarcerated



This is the number of Blacks in state or federal prison divided by the number of Blacks in the
district.

Percent Latino population incarcerated
This is the number of Latinos in state or federal prison divided by the number of Latinos in the
district.
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City of Waupun

201 E. Main Street
WAUPUN, WISCONSIN 53963
Phone: 920-324-7900
Fax: 920-324-7939

Wild Goose Center of Wisconsin"

Date September 24, 2009

To: Representative Ballweg

From: Edward Madere, Interim City Administrator
Copy to: Mayor Steger

Vincent Williams, Research Assistant

Re: Impact of AJR 63 on the City of Waupun

This memo is in response to your inquiry and request to provide your office with preliminary
information on the potential impact of AJR 63 on the City of Waupun. We regret that a fuller
presentation cannot be made at this time. However, the rapid pace of the Assembly Commitiee
handling this matter along with the temporary absence of the City’s Public Safety Chiefs
prevents this.

The corporate limits of the City of Waupun house three correctional institutions: State Prison,
Dodge County Correctional, and John C. Burke Center. Nearby is Fox Lake Correctional.

From the short time given we are able to offer the following related to Police Department
activities:

» Police Department staff are routinely involved with local agencies to include Dodge
County Sheriff, Fond du Lac County Sheriff, Brooks Ambulance Service, Department of
Natural Resources, and the State Police in working with the Department of Corrections
on matters pertaining to securing the institutions, transportation, citizen safety, and other
potential emergencies.

» The Police Department works closely with Waupun Memorial Hospital to develop
procedures for dealing with potential prison related emergencies. The most recent
example is planning the possibility of a HIN1 pandemic affecting the prison population.
It should be noted that the Waupun Memorial Hospital has a secure wing strictly for -
prisoners.
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¢ The City, in cooperation with the correctional institutions, has had a long standing policy
of accompanying ambulance personnel and correctional officers on medical transports to
Waupun Memorial Hospital. This involves providing back up security while inmates are
being treated in the Emergency Room. This has resulted in numerous hours of
watching/monitoring security while risky inmates are being treated.

e Historically, the City’s Police have been involved in searching for, securing and taking
into custody escaped inmates. One of these search activities involved the Police
Department’s K-9, during which the dog fell down a flight of stairs and was killed.

e Routinely, the Waupun Police Department must deal with prison related parking issues,
accidents, thefts from vehicles, visitors bringing drugs into the prison (investigated by the
Police Department), employee strikes, and inmate riots.

e Many visitors have warrants, expired plates, no valid driver’s licenses, revoked licenses,
and OWI related charges of the person they are going to visit.

o In addition to the above, the prisons result in a vast array of clientele connected to the
inmates that visit and live in Waupun. This has on occasion resulted in very serious
safety concemns. In the past year, a man recently released from Fox Lake Correctional
passed through Waupun while visiting others at Fox Lake Correctional. While in.
Waupun he stole several long guns from Holliday Food and Sport. Another earlier
example was the robbery of the Sentry Store by three armed men. This was directly
related to prison.

The above information regarding City of Waupun Police Department activities related to the
prisons is not intended to be all inclusive. Additionally, as noted carlier, the City of Waupun
Fire Department also has significant responsibility related to the prisons. That information may
be provided following the return and input from the City’s fire chief.

Thank you for the opportunity to present this information to you. Please let me know if you have
any questions.
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PO Box 8952, Sicte Capitol
Madison, Wisconsin 53708-8652
{608} 2668077

TolHree: (888) 534-0041
Rep.Ballweg@legis.wi.gov

WISCONSIN STATE REPRESENTATIVE A1 ASSEMBLY DISTRICT

To: Committee on State Affairs and Homeland Security
From: Rep. Joan Ballweg

Date: September 24, 2009

Re:  AJR 63 Impact on Local Govermment

I would like to share with you some comments from local and county officials regarding
AJR 63. Unfortunately the time between the Public Hearing and Executive Session has
not allowed enough time to have all interested parties respond.

Following are the comments received thus far:
Waushara County Sheriff David Peterson

At the present time the Village of Redgranite handles daily concerns associated with the
Redgranite prison.

Several county agencies including the Sheriff's Office however are part of their
disturbance plan. This means that we spend time planning for an event that hopefully
will ot occur. If it does our office will be the first responder with as many officers both
on-duty and off that we can muster.

Our jail population which includes statc inmates impacts us as I previously mentioned to
Vince. In addition we also are responsible for their medical and mental health issues
which impact the county. We also feel it is necessary to keep our officers trained beyond
minimum requirements to ensure their safety as well as that of the inmates and
community.

Prison/Jail populations do impact local units of government: One issue that we have had
is the excessive amount of trash normally disposed of as household waste gets flushed
into the sanitary system. This trash causes maintenance issues in pumps, grinders and lift
stations as well as the sewage plant itself.

Planning for emergency evacuations and or pandemic flu incidents is an ongoing concern
that is difficult when dealing with inmates and their supervision.

Volume of solid waste in need of disposal increases because of inmate population and
those associated fees recently were dramatically increased.
(NOTE the Waushara County jail houses state inmates also)




Waushara County Clerk John Benz

Since the Corrections inmate count is CURRENTLY being used in the County's
population census, surely any change would be detrimental to the County. Any and all
items that refer to population from shared revenue (not that there's much of THAT
anymore) to free & reduced school lunches, etc. would be affected. Most grant
applications usually request population figures also.

Fond du Lac County Executive Allen Buechel

I would have serious concerns with our state not counting incarcerated individuals during
the census.

There are state and federal funding formulas that are based on population that could
affect the amount of revenue including state shared revenue if these individuals were not
counted. Counties and municipalities provide service to our prisons including police and
fire protection, emergency management services, mental health commitments and other
court services. While all of that affects the workload of those agencies I cannot quantify
the cost of providing these services to Taycheedah. From my experience there have been
grants and other funding that were based on population. At this point I cannot think of
other specific funding formulas, if I do in the next few days I will forward them to you.
Also, not counting the large number of people in prison in the state may affect the
number of congressman that represent the state of Wl in the future.

Fond du Lac County District Attorney Dan Kaminsky

I'm not sure about this. We certainly have additional considerations at the DA's office in
that we get notifications of impending offender releases, have community response teams
for certain types of offenders (corroboration between law enforcement, probation/parole,
DA and others), and have additional residents in the form of correctional officers,
probation and parole staff, etc.

I'm also not sure if this is intended to apply to prisoners released on supervision. If so, it
certainly fails to account for those portions of the community.

Village of Redgranite Clerk Madonna Berube

I spoke with some Redgranite Village Board members before our monthly meeting last
week and their was concern about the suggested change to the rules for the census to
exclude incarcerated individuals. They were uneasy that the change could affect the
village's shared revenue payment from the state. As I mentioned last week our police
department responds frequently to the Redgranite Correctional Institution for incidents
between inmates, between inmates and guards, investigation of the incidents and
preparation of case work for referral to the Waushara County District Attorney.




Although we receive compensation by way of a Municipal Services Payment for our
police and fire services, village board members contacted were against the change to the
census rules.

Redgranite Village Board Member Betty Eannelli

Our village clerk shared with me the email you sent on 9/15 regarding the possible
resolution to the State constitution. Iam very concerned if incarcerated individuals are
not counted in the census.

Yes, communities are impacted in some way by prisons. We have no complaints about
having the prison in our village but we are required to furnish police services as needed
such as investigations etc. The monthly service can be as much as 50 to 100 hours
provided by our law enforcement.

When we applied to have the prison located in Redgranite, information given us was our
shared revenue would be increased estimated to be about $28.00 per inmate. That
formula has since changed and receive assistance annually using a different formula but it
would have an impact on us should this be discontinued. Who would be paying our
officers to do the investigations, etc?

We urge you to support the continuance of counting the inmates.
Winnebago County Executive Mark Harris

We believe that some family members move to the area to be closer to their incarcerated
family. This probably generates some human service and possibly some law enforcement
costs. I do not see why incarcerated individuals would not be counted. We count
individuals from birth to death wherever they actually reside. We count minors and
foreign nationals that cannot vote. Why not prisoners?

City of Waupun

Attached comments relating to Police Department activities. Additional information not
available due to department heads on vacation or vacancy.

Of the six city wards, wards 2, 3, 4 each have an institution. It is unknown if there has
ever been a concern with the population of the prison being unfair relating to
representation in the City.




Legislative Fiscal Bureau
One East Main, Suite 301 « Madison, WI 53703 » (608) 266-3847 - Fax: (608) 267-6873

September 16, 2009

TO: Representative Frederick Kessler
Room 302 North, State Capitol

FROM: Jon Dyck, Fiscal Analyst
SUBJECT: Impact of Assembly Joint Resolution 63 on State Aid Program Distributions
At your request, this memorandum provides information on the impact of Assembly Joint

Resolution 63 on state aid program distributions. Specifically, you asked if AJR 63 would affect
the amount of state aids received by any local unit of government.

AJR 63 proposes an amendment to the state constitution (first consideration) to specify that

incarcerated felons who are disenfranchised by law shall be excluded from the population counts
used for the purposes of creating districts for the election of statutory officers of any municipality or
other unit of government in the state. The proposed amendment would affect only the process of
creating election districts and, therefore, would not necessarily impact state aid programs, whose
formulas are generally established by statute. Population estimates for state aid purposes are
determined by the Department of Administration under section 16.96 of the stafutes. Under s.
16.96(d), these estimates are required to be based upon the last federal census, which counts
incarcerated felons in the municipality where they are incarcerated. Therefore, unless this statute is
changed by the Legislature, the official state population estiniates for state aid purposes would be
unchanged by the AJR 63 language. :

Historically, the most significant state aid program using population as a basis for payrenis
was the shared revenue program. However, since 2004, the formula for that program (now the
county and municipal aid program) has been suspended, meaning that neither a local government's
population nor other factors used in the previous program are relevant for the distribution of aids.

There are a few smaller state aid programs that continue to include population as a
component of their aid formulas. For instance, the formulas for several public health-related aid
programs and local transportation assistance programs are based, in part, on population. As noted




above, these formulas are established by statutory formulas that would not be affected by the
proposed constitutional amendment.

I hope this information is helpful. If you have further questions, please contact me.

JD/le
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STATE REPRESENTATIVE

FREDERICK P. KESSLER

WISCONSIN STATE ASSEMBLY 12TH DISTRICT
FOR IMMEDIATE RELEASE For Further Information Contact:
Representative Frederick P. Kessler
June 18, 2009 608.266.5813

Rep. Kessler Introduces Census Correction Amendment
Would remove incarcerated, disenfranchised felons from electoral districting data

MADISON - Rep. Frederick Kessler, D-Milwaukee, today introduced a state Constitutional amendment to
change the way state and local electoral districts ate drawn. If enacted, the amendment would direct that
incarcerated felons, who may not vote, also not be counted toward the population of the districts where their
prisons are located. Joining Kessler in proposing the amendment are Reps. Spencer Black, Tamara Grigsby,
Robert Tumer and Polly Williams.

The federal Census Bureau regards prison inmates as “residents” of the prisons where they are held, regardiess of
any permanent home address and regardless of the length of sentence. This means that a petson arriving at
Dodge Cotrectional Institudion on April 1, 2010, (the Census date), is counted as a resident of Waupun, even if
that petson will serve only a year in prison and even if that person lived in Superior before being arrested and
plans to return there upon release.

Wisconsin uses federal census data to draw its electoral districts, which must contain an equal number of petsons.
The Census Bureau policy means that certain districts in Wisconsin in fact have significantly fewer voting-eligible
residents than other districts, even though on paper they appear to have equal population. For example, neatly
10% of the population of the 53w Assembly District consists of prisoners who cannot vote and are unlikely to
have any connection to the communities of the District. This malapportionment effectively turns those who
happen to live near prisons into “supervoters™ they have more powerful votes and more representation in the
Legislature than other Wisconsinites.

The problem is even more pronounced on the local level. Because county and municipal board districts are
smaller, the inmate population of even one prison can make up a large percentage of a given district. In
Waupun’s Third Aldermanic District, for example, inmates make up 79% of the population. One vote in this
district is equivalent to five votes in a district without a prison.

Kessler’s amendment would allow federal census data to continue to be used, but would require that the data be
altered to remove disenfranchised, incarcerated felons before districting maps are drawn. The amendment would
apply to Assembly and Senate distticts as well as county and local board districts. The United States Supreme
Court has held, in Burns v. Richardson, 384 11.S. 73, 92 (1966), that states need not include disenfranchised
felons in the data used to draw district maps.

At this time, no other state requires the exclusion of prisonets from districting data for state legislative districts,
though Oregon, New York and Texas all have legislation pending on the subject. In addition, Virginia, Colorado
and New Jetsey requite or allow correction of census data tegarding inmates for the districting of certain local
boatds, and some municipalities and counties around the nation, and particularly in New York State, alter census
data to remove ptisoners on their own authority.

More information on the effect of prison inmates on redistricting can be found at
www.ptisonersofthecensus.com.

HHH

State Capitol: Rm. 302 Nurth, PO, Box 8952, Madison, WI 53708 ¢ (608) 266-5813 ¢ FAX: (608) 282-3612 Toll-free: 1-888-334-0012
District: 11221 W. S8anctuary Drive, Milwaukee, WI 53224 # (414} 535-0266 ¢ E-mail: rep.kessler@legis.wi.gov




